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Sex Discrimination Sex Discrimination Act
1984 (Cth)

Sexual Harassment Sex Discrimination Act
1984 (Cth)

Sexual Assault Crimes Act 1900
(NSW)
Crimes Act 1985 (VIC)

Any less favourable treatment of a person, on the basis of a person’s
sex, a characteristic pertaining to, or generally imputed to their sex,
than, in circumstances that are the same or are not materially different,
is or would be extended to a person of a different sex.

Any unwelcome sexual advance, request for sexual favours or conduct
of a sexual nature in relation to the person harassed in circumstances
where a reasonable person would have anticipated the possibility that
the person harassed would be offended, humiliated or intimidated.

Any unwanted sexual acts or sexual contact that happened in
circumstances where a person was either forced, threatened,
pressured, tricked, or no effort was made to check whether there was
agreement to the act, including in circumstances where a person was
asleep or affected by drugs or alcohol.



BACKGROUND:
SCALE OF
PROBLEM
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Two relevant and overlapping groups / studies relevant to Tertiary
Education:

As reported by employees within the Education and Training
Sector — Respect@Work

As reported by students — National Student Safety Survey and
Change the Course (AHRC National university student survey on
sexual assault and sexual harassment) .



RESPECT AT WORK — OVERVIEW

* In June 2018, the Sex Discrimination
Commissioner, Kate Jenkins, and then
Minister for Women, the Hon Kelly O’'Dwyer,
announced a National Inquiry into Sexual
Harassment in Australian Workplaces

* In March 2020, the Australian Human Rights
Commission released the Respect@Work
Sexual Harassment National Inquiry Report

* The Report made 55 recommendations.
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THE RESPECT@WORK INQUIRY —
WHY IT WAS COMMISSIONED

* The purpose of the Inquiry was to improve how Australian
workplaces prevent and respond to sexual harassment,
including through an examination of systematic issues

* The federal government enacted the Sex Discrimination Act in
1984

* Since 2003, the AHRC has conducted four periodic surveys on
the national experience of sexual harassment to ensure
Australia remains proactive and at the forefront in preventing
and responding the sexual harassment.




MAJOR
FINDINGS
FROM

THE
INQUIRY
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On average, 1 out of 3 people experienced sexual harassment at work
in the past five years

almost 2 out of 5 women; and
just over 1in 4 men.

In the context of the Education and training sector, the prevalence was
higher at almost 40%. This sector also saw a higher rate of male
complainants.

Aboriginal and Torres Straight Islander people were more likely to have
experienced workplace sexual harassment than people who are non-
indigenous (53% and 32% respectively)

Workers with disability, workers aged less than 30, members of the
LGBTIQ+ community,, workers from culturally and linguistically diverse
backgrounds and migrant works were more likely to be sexually
harassed.
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CHANGE THE COURSE AND THE
NATIONAL STUDENT SAFETY SURVEY

The AHRC “National Survey” culminating in the 2017
Change the Course report was conducted at the request
of Australia’s 39 Universities.

The purpose was to gain better insights into the nature,
prevalence and reporting of sexual harassment and sexual
assault at Australian Universities.

The NSSS was funded by Universities Australia as part of
its Respect. Now. Always. Initiative. The Report was
published in 2022.

It was aimed at preventing sexual violence in Australian
university communities.




MAJOR
FINDINGS
FROM

THE
NATIONAL
SURVEY
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Half of the respondents (51%) had been sexually harassed in the last year and 7%
had been sexually assaulted.

A large proportion of the sexual harassment (21% of students) had occurred in the
University setting (on campus, university events & employment). Where travel to
and from university was included, the figure went up to more that half of the
sexual harassment experienced (26% of all respondents).

Around a third of the sexual assault reported had occurred in a University setting.

Survey found students in residential college settings more commonly affected than
students with other living arrangements.

Among those who had been sexually harassed or sexually assaulted in a University
setting by someone they knew the majority (68% and 57% respectively) said the
perpetrator was another student.

Underreporting was an issue: 94% of students who had been sexually harassed and
87% of students who had been sexually assaulted did not make a formal report

The studies also revealed a majority of students had little or no knowledge of
where to go for support or how to formally report incidents.
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MAJOR
FINDINGS

FROM
THE NSSS
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The NSSS found 16% of students had been sexually harassed and 4.5%
sexually assaulted in a University context since starting University.

As with the AHRC study, most instances occurred in general campus
areas.

The prevalence of such experiences was greater among female
students, gender and sexuality diverse students, younger students and
students with a disability.

Similarly low reporting rates to the National Survey were indicated in
the NSSS (3% (SH) and 5.6% (SA) ). However, a higher proportion 17%
(SH) and 26% (SA) indicated they had sought support from the
university.

The NSSS also revealed limited knowledge among students of where
to go for support or where or how to formally report incidents.
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CONTEXTUAL CONSIDERATIONS

« Different groups (staff / students)

* Different remedies at law — different duties owed by
providers

+ Different complaint/grievance processes, policies and
reporting channels in already complex legal framework

* QOrganisationally complex setting

* Large complex organisation, multiple different operating
entities, open structure

* Often not clear to complainants who constitutes “University
/ College”

*  Prescribed and Specific complaints processes not well
known

* Complaint, Disclosure or Report

* Underlying Drivers
* Hierarchical structure — power imbalances

* Social functions and alcohol consumption
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LEGISLATIVE CHANGE
IN 2021 - SUMMARY

* Sex Discrimination and Fair Work (Respect at Work)
Amendment Act 2021

*  Amendments to:
e Australian Human Rights Commission Act 1986
* Sex Discrimination Act 1984
e Fair Work Act 2009
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Amended the discretionary grounds on which a complaint may be
terminated by the President of the Commission on the grounds of
time from 6 months after the alleged unlawful conduct took place to
24 months after the alleged unlawful conduct took place (for all
other complaints lodged with the AHRC — complainants have 6
months)

NEW
46PH(1)(B)
OF THE Recognises complaints under the Sex Discrimination Act are
AUSTRALIAN zi(n;:'g\r/]il’]lz nature and will not always be reported on within the first
HUMAN

RIGHTS

COMMISSION

ACT



Bullying provisions extended to include sexual
harassment

Historically these provisions meant workers could apply
to the Fair Work Commission for an order to stop
bullying at work

* The words “or sexually harassed” was inserted after
the word “bullied” in sections 789FC, 789FD, 789FF,
789FG, 789FH inter alia

Unlikely these provisions will be used given

Damages in the AHRC — more effective remedy for
victims of sexual harassment

CHANGES TO THE FAIR WORK ACT
- EXTENSION OF ANTI BULLYING
JURISDICTION OF THE FWC




CHANGES TO FAIR WORK ACT - CLARIFICATION THAT SEXUAL

HARASSMENT CAN BE A VALID REASON FOR DISMISSAL

New note in section 387 when considering harshness in an Unfair Dismissal matter as follows:

For the purposes of paragraph (a), the following conduct can amount to a valid reason for the dismissal:

(a) the person sexually harasses another person; and
(b) the person does so in connection with the person’s employment

In practice, we already knew this, but codifies this behaviour is not appropriate

Note subsection (b) ‘in connection with the person’s employment’ — broad definition.
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2022 LEGISLATED REFORMS kearney

The Federal Government has now passed legislation to bring into law the
remaining 7 of the Commission’s 55 recommendations, arguably the most
significant

Anti-Discrimination and Human Rights Legislation Amendment (Respect at Work)
Bill 2022 (introduced 27 September 2022 and passed 2 December 2022,
received royal assent 13 December 2022)

If introduces a positive duty on employers to take reasonable and proportionate
measures to eliminate workplace sexual harassment, victimization and sex
discrimination as far as possible, and give the AHRC power to enforce this.



THE
POSITIVE
DUTY
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This is the most significant of the reforms. For the first
time, the Act imposes a positive duty on all employers and
PCBU’s to take ‘reasonable and proportionate measures’ to
eliminate unlawful sex discrimination, including sexual
harassment, as far as possible

This is a stark departure from the previous regime which
did not place any positive duty on employers to act
proactively. Rather, it only examined liability in the event of
an incident by deeming employers to be vicariously liable
for the conduct of employees in some circumstances

The current defence under section 106 of the Act — the ‘all
reasonable steps’ defence —is not specified in the Act itself
and is open to judicial interpretation, which varies on a
case by case basis
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THE POSITIVE DUTY

* The matters to be considered when
determining whether the employer is
complying with the positive duty include:

* the size, nature and circumstances of
the business or undertaking

* the duty holder’s resources, whether
financial or otherwise; and

 the practicability and costs associated
with the steps.




ADOPTION OF WHS
STYLE DUTIES

* The positive duty is intended to operate concurrently with the
existing duties in the model WHS laws, which require PCBU'’s to
provide a safe working environment for workers so far as is
reasonably practicable

* Following the Respect@Work report, in July 2022, SafeWork
Australia introduced a new Code of Practice titled “Managing
psychosocial hazards at work”

* The new Code of Practice refers to sexual harassment 54 times and
specifically identifies sexual harassment as a safety hazard that is
foreseeable and must be eliminated so far as is reasonably
practicable. There is no doubt this CoP will be relied on heavily in
future prosecutions and claims.
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ROLE OF
THE AHRC
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Another significant amendment is the enhanced role of the AHRC

Historically, the AHRC has only been empowered to “investigate and
conciliate”

The legislation confers on the AHRC to power to:

conduct inquiries into a person’s compliance with the positive
duty and provide recommendations to achieve compliance;

issue a compliance notice specifying the action that a person
must take, or refrain from taking, to address their non-
compliance;

apply to the federal courts for an order to direct compliance
with the compliance notice; and

enter into enforceable undertakings with duty holders in
accordance with the Regulatory Powers Act (Cth)

These powers commenced in December 2023
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REPRESENTATIVE
APPLICATIONS

Another change is to confer
power on organisations, such
as trade unions, to initiate
representative applications to
the federal courts. Currently
representative application are
permitted in the AHRC but not
the federal courts.




COSTS

The amendments sought to implement a “costs neutral” regime

The Respect@Work Report heard that the risk of adverse cost
orders acts as a disincentive to applicants considering pursuing
their sexual harassment matters in the federal courts

The default position will be that each party is to bear their own
costs in any unlawful discrimination proceeding

The Courts will retain a discretion to depart from the default
position and make costs orders where they consider it “just”




Employers MUST take immediate action in order to comply with the new positive
duty

As a minimum, this MUST include:

Rolling out updated harassment and discrimination policies

Training all workers in their rights and obligations, and repeating such training
on a regular basis

Ensuring they have complaints mechanisms are in place and accessible to all
workers

Acting promptly and responsibly in the face of all complaints — formal or
informal.



Employers have a significantly higher compliance burden

Policies should be reviewed to adopt the language of the legislation, particularly
having regard to the new positive obligation

Useful self assessment resources are available — including the Respect@Work Good
Practice Indicators Framework for Responding to Workplace Sexual Harassment



https://www.respectatwork.gov.au/sites/default/files/2022-12/Attachment%20B%20-%20Good%20Practice%20Indicators%20Framework%20for%20Preventing%20and%20Responding%20to%20Workplace%20Sexual.pdf
https://www.respectatwork.gov.au/sites/default/files/2022-12/Attachment%20B%20-%20Good%20Practice%20Indicators%20Framework%20for%20Preventing%20and%20Responding%20to%20Workplace%20Sexual.pdf

IMPLICATIONS FOR
TERTIARY PROVIDERS

Low Reporting Rates Pose a Risk
- Processes and policies not adequately tested
- Issues not known or addressed at early stage
- May hamper response and community trust in ability to respond

Reporting Frameworks:
- Accessibility
- Visibility
- Training (managing disclosures; internal and external referral options)
- Trauma-informed

Where Student Complainants:

- Disclosure or report?
- Does the identity of Perpetrator trigger need to follow workplace related procedures?
- Is the student also a member of staff?
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WHAT DOES GOOD PRACTICE LOOK LIKE kearney

* Expanded beyond employees alone, the positive duty to prevent provides useful insights for how to respond
to and prevent sexual violence also among students. Focus on cultural change and proactive as opposed to
reactive approach.

* The complexities of the Tertiary context further necessitates a response framework capable of responding to
the often overlapping legal considerations arising from the role and identity of the complainant and
perpetrator (staff-staff, staff-student/student-staff or student-student).

* Best practice observed and explained:

* UA: Primary Prevention of Sexual Harm in the University Sector: Good Practice Guide

* UA: Sexual Harm Response Guidelines 2023



https://universitiesaustralia.edu.au/wp-content/uploads/2023/07/PRIMARY-PREVENTION-OF-SEXUAL-HARM-IN-THE-UNIVERSITY-SECTOR.pdf
https://universitiesaustralia.edu.au/wp-content/uploads/2023/07/UA-2023-008-Sexual-Harm-Response-Guidelines-web-v4.pdf

SPECIFIC AREAS OF EXPOSURE

Residential Colleges — enhanced Duty of Care
Casualised workforce and unsecure employment conditions — reluctance to report
Supervisory arrangements for postgraduate students

Surveys on teaching and learning as vehicles for content amounting to sexual
harassment
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